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Introduction
The roots of foreign corporate
investment in India go back to 31
December 1600 when Queen Elizabeth I
granted a character to 'the Governor
and Company of merchants trading to
the East Indies'. Later the company
became famous as East India Company,
which over a period of time, not only
flourished and became powerful in
India, but also enabled the British to
enslave India, both economically and
politically. The economic impact of the
British rule was, on the whole, negative.
As such, after independence in 1947,
foreign investment was viewed as a
legacy of colonialism. The laws on
foreign
investment
were
made
extremely stringent. Not only was
approval process very difficult, the
attitude was equally hostile Entire legal
landscape for foreign investment was
drawn around this background.
Comes 1 July 1991, there happens a
fiscal quake in India. Rupee is sharply
devalued by 12.31%. Tremor continues.
Rupee is again devalued by 10.76%on 3
July. Now Rupee finds its right price in
the
international
market
place.
Exporters are happy, importers are
shocked. Arrived 4 July, a new Foreign
Trade Policy is proclaimed. Rupee is
intended to be made convertible on
trade account within three years. Ideal

of absolute economic independence
gives way to 'declaration of inter-dependence' propounded by management
guru Kenichi Ohmae. This is followed
by pronouncement of New Industrial
Policy and Budget for 1~90-91 on 24
July. Concept of 'self-reliance' is
redefined. Hitherto self reliance meant
production of everything in the country.
Once an item was produced, it was a
good reason to ban competitive import.
Now 'self-reliance' means our ability to
pay for import. Licence-raj created in
the name of distribution of scarce resources had placed severe constraints
on production capabilities, making
India a very high-cost economy. Corruption became a national character.
When the world spoke of 'inter-linked
economy'(ILE), it thought of Triad (the
US, Europe an4 Japan). When we talked
of ILE, we meant filthy nexus between
politicians, bureaucrats and vested in~
terest business class. At one stroke, New
Industrial Policy shook all these.
Suddenly we started talking Michael
Porter's language of 'Competitive
Advantage of Nations'. Foreign investment is now promoted instead of being
permitted.

Scope of this Pa per
Exchange controls, Foreign Trade and
Industrial Policies, regime of intellectual
(1992) 4 NLSJ 57
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property rights (IPR), customs tariffs
and finally taxation are the main legal
factors which affect foreign investment.
In this paper however, discussion has
been limited to recent developments in:
1. Foreign Trade Policies.
2. Industrial Licencing Policy
3. Foreign Investment Policy
4. Foreign Technology Policy
5. Taxation
The administrative or procedural
formalities have been excluded from the
purview
of this paper.
Several
enactment like Industries (Development & Regulation) Act, 1951 and
Foreign Exchange Regulation Act 1973
are enabling legislations empowering
the government to formulate policies
from time to time. Therefore, in such
cases, policies become the law of the
land. Very few new legislations
affecting foreign investment have been
enacted. Information on new developments is scattered and is normally
available
through
press
reports.
G:>vernment's policies are changing so
rapidly that yesterdily'S information
would look outdated today. Fortunately, the trend towards liberalization
is refreshing and contributes towards
the good of the country and the world
at large. Indian legal landscape for
foreign investment is finally undergoing change.

Foreign Trade Policy
"International trade today, more than
ever before, is the driving force of
economic activity. It not only enables
the exchange of goods and services
among countries, but in today's world,
it serves as the bed-rock for the
58

increasingly inter-dependent
global
network of technology, investment and
production. No country can ignore
these developments which pose both
opportunities and challenges. India's
trade policy must respond to these
challenges". This is the theme of the
new foreign trade policy.
The trade policy reform aims at quick
revival of the momentum of exports.
The reform also aims at creating strong
incentives to economise on imports but
without resorting to proliferation of
licensing controls which promote delay
and inefficiency, spawn, arbitrariness
and stifle enterprise. To achieve this
end, the Government has announced
several trade policy initiatives and
streamlined
various
procedures,
summarised below:
New Exim Scrip

At a time when new policy was
announced, import of raw materials
components etc. was linked to export
performance through a system or
replenishment
licensing
system,
popularly called 'Rep Licenses'. Under
the new policy, the replenishment
system was enlarged and re-structured
to provide greater incentives for all
categories of exports. Rep licenses were
replaced by a new instrument named
Exim Scrips. Exim Scrips are now a
means of obtaining access to certain
categories of imports of raw materials,
components, spares and even capital
goods. Exim Scrips are issued on the
basis of FOB value of exports or net
foreign exchange earnings (NFE) from
exports as indicated below:
1. The basic rate at which Exim Scrip
will be issued exports will be 30%
of F.o.B. value.

~
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2. Products such as gems and
jewellery,
handicrafts,
newspapers, journals and periodicals
and cinematographic films, which
enjoyed higher rates of REP will
receive Exim Scrips at the same
rates as before.

aJld Foreign I1westment

Scrips were being sold at a premium of
around 42%. Currently the premium
hovers around 22%. Exim Scrips are
issued only after export proceeds have
been realised.

Advance Ucence
3. In case of exports of certain
products such as valuated agricultural
products,
electronics,
bulk drugs etc. Exim Scrip would
be available at the rate of 40% of
F.O.B. value.
4. For exports made on the basis of
duty free imports obtained against
Advance Licenses, Exim Scrips
will be available at the general
rate of 30% but this will be
applied to the new foreign exchange earnings on the same
principle. Exim Scrips at 30% of
NFE will also be available for all
export oriented units and free
trade zone units.
5. The 30% of NFE rate of Exim
Scrips is also applicable to selVice
exports,
including
software
exports which is a thrust area. The
definition of selVices covered
under this category has been
rationalised and extended to
include other selVices such as
services of lawyers, architects,
textile designers, management
consultant etc.
Exim Scrips are tradable in open
market and can be used to import any
item in the limited permissible list, the
non-sensitive canalised list and for all
Open General Licence (OGL) List of the
Import Policy. The list of items which
can be imported against Exim Scrip is
being continuously expanded. Soon
after the scheme came into being, Exim

The system of advance licence is
designed to provide exporters with
duty free access to the inputs they need
to produce competitively for world
markets. This is an important instrument of trade policy especially because
of prevalent high tariff levels. A new
scheme of transferable advance license
has been introduced
for general
currency area (GCA) exports in selected
thrust areas, namely textile, leather
goods and engineering industries.
Under this scheme, exporters can
undertake exports based on duty paid
inputs obtained from the market and
subsequently obtain advance licenses
for replenishment of these inputs by
duty free imports. These advance
licenses are freely transferable. The
coverage of this scheme is expected to
be extended to other items.

Export Processing Zones
The export processing zone scheme
and 100% export oriented Unit (EOD)
scheme were introduced to provide for
duty free enclaves, which would enable
entrepreneurs
to concentrate
on
producing exclusively for exports.
However, with increasing liberalisation
in the Domestic Tariff Area (Dr A), the
duty advantages enjoyed by EPZs and
EODs have become less important, the
schemes therefore have not taken off as
expected and they have also not
attracted foreign investment aimed at
59
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tapping export markets to the extent
that was expected. The working of these
schemes has been reviewed and several
changes have been made,
which are as follows:

some

approval procedure
if they are
fully covered by foreign equity
or it they do not exceed 50% of
the value of plant and equipment, subjecting to a ceiling of
Rs. 3 crores. All proposals within
the automatic
approval
parameters will be cleared within
two weeks.

of

I. all EOU /EPZ units will be eligible
for Exim Scrips at the basic rate of
30% applied to net foreign exchange earnings:
ii. duty applicable
on DT A sales
from EOU/EPZ
units is being
reduced
to 50% of the normal
customs duty subject to the duty
payable not being less than the
excise duty on the same product.
The extent of DT A sales allowed
will be in accordance with their
entitlement.
DT A sales will be
permitted in the ratio of 25:75 in
rela tion to export sales in case
of units whose use of indigenous
raw material is more than 30%
of production.
In all other
cases, the ratio of permissible
DT A sales to export sales will
be 15:85.
iii. under the New Industrial Policy,
most industries
do not require
an industrial license except for a
defined
list.
Clearances
for
imports of capital goods have
also been made automatic where
capital
goods
imports
are
covered
by foreign equity or
where they are 25% of the value
of plant and investment, subject
to a limit of Rs. 2 crores. 'With a
view
to
bringing
about
comparable
streamlining
in the
procedure
for
EOU /EPZ
approvals a system of automatic
approvals
is being established
for all proposals
which
fall

within
.Capital
allowed
60

certain

param~tel'S.

goods imports will be
under
the automatic

Harmonizing Trade and Customs
Cia ssification
The classification system used in the
import-export
policy and the system
used by the customs are not identical
and this has often created difficulties in
determining
the tariffs applicable to
different iteins. The two codes are being
harmonised and the harmonised class
has been released in
This has red uced
discretionary decision
levels and introduces
parency in the import
tariff structure.

September 1991.
the scope
for
making at lower
greater transpolicy including

Re·orientation of the Office of
CCEI &E
The

Office of Chief

Controller

of

Imports
and Exports is being redesignated as the Directorate General of
International
Trade.
The principal
function of the Directorate will henceforth be promotion
of exports and
facilitation of imports to promote export
trade.

New Industrial Licensing Policy
Immediately

1948,

after independence

Govemment

introduced

in

the

Industrial
Policy Resolution to meet
new challenges from time to time. It

Indian Legal Landscape and Foreign Inuestment
was modified

~hrough policy sta~e-

ments in 1956, 1973, 1977 and 1980.
These
policies
laid
paramount
importance
on the licensing system
whereby in important sectors of the
economy, production
capacities were
restricted through licenses. Many areas
were reserved only for public sectors
and small scale sectors. On the one
hand, as a result of these policies large
industrial base was created in India, but
on the other hand, it vested tremendous
powers in the hands of bureaucrats
resulting in interference of politicians
and protection
of vested
business
interests.
The
economy
became
perverted,
distorted
and extremely
protectionist, leave aside, perhaps the
highest cost economy in the world.
People suffered from shortages
and
!-Xlor guality of goods and services. It
was only after the libcralised policy
statement
of 1980 which
focussed
attention on the need of promoting
competition
in the domestic market,
technological
upgradation
and
modernisation, some improvement was
seen. In 1985 and 1980, late Prime
Minister, Rajiv Gandhi laid further
accent on opening the domestic market
and readying our industry to stand on
its own in the face of international
competition. The net result of all these
changes was that Indian industry grew
by an impressive
average
annual
growth rate of 8.5% in the Seventh Plan
period. However, with the raking up of
Bofor controversy followed by political
uncertainties,
the economy remained
grounded.
Foreign exchange reserves
decreased. India's impeccable record of
honouring
international
commitments
was endangered. Balance of payments
situation
became
delicate.
Total
restructuring
of the economy was the
only answer. As such on July 24, 1991,
new industrial
licensing policy was

announced,

containing the following

policy measures:
1. Areas where security and strategic
concerns predominate
have been
reserved
for the public sector.
Only 8 industries have been listed
for this purpose and are given in
Amlex-I.
2. The new policy has abolished
licensing for all industries, except
those specified in Annex-II. These
sPGcified
industries
remain
subject to compulsory
licensing
for reasons related to security and
strategic concerns, social reasons,
problems relating to safety and
overriding environmental
issues,
manufacture
of hazardous
products
and
articles
of elitist
consumption.
As a whole, the
Indian economy will benefit by
becoming more competitive, more
efficient and modern and will take
its rightful place in the world of
progress.
However,
a look at
AIUlex-II will show continuing
narrow· attitude of the Government
towards
entertai nment,'
electronics and white goods such
as domestic
refrigerators,
di~iJh
washing machines etc. Licensing
of these items must be abolished
for that would go to improve life
of the people
especially
the
servants and the working women.
3. In projects where imported capital
goods are reguired,
automatic
clearance will be given;
(a) in cases where foreign exchange availability is ensured
through foreign eguity; or
(b) if the CIF value of imported
ca pital goods reguired is less

61
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than 25% of total value (net of
taxes) of plant and equipment, upto a maximum value
of Rs. 2 crores. In view of the
current difficult foreign exchange situation, this scheme
i.e. (3)(b) will come into force
from April, 1992. In other
cases, imports of capital
goods will require clearance
from
the Secretariat of
Industrial Approvals (SIA) in
the Department of Industrial
Development according to
availability of foreign exchange resources.
4. In locations other than cities of
more than 1 million popula tion,
there will be no requirement of
obtaining
industrial
approval
from the Central Government
except for industries subject to
compulsory licensing. In respect
of cities with population greater
then 1 m~llion, industries other
than those of a non-polluting
nature
such
as electronics,
computer software and printing
will be located outside 25 kms. of
the periphery, except in prior
designated industrial areas. A
flexible location policy would be
adopted in respect of such cities
(with population greater than 1
million) which require industrial
regenerations. Zoning and land
use regulation and environmental
legislation
will continue
to
regulate
industrial
locations.
Appropriate incentives and the
design of investments in infrastructure development will be
used to promote the dispersal of
industry particularly to rural and
backward areas and to reduce
congestion in cities.
62

New Foreign Investment Policy
Under the old policy, foreign
investment was viewed as a vehicle for
transfer of technology as and such,
foreign investment was permitted only
when accompanied by technology
transfer arrangements. Even in cases
where technology was sought to be
.transferred, foreign investment was
generally restricted to 40% except in
areas of high teclmology or projects
involving substantial exports, where
investment could be as high as 74% and
100% respectively. Companies with
more than 40% foreign equity were
discriminated by certain restrictive
regulations
contained
in Foreign
Exchange Regulation Act, 1973.
The new policy has brought about
significa nt attitudinal change towards
foreign
direct
investment.
First,
technology transfer is no more a prerequisite for investment in India.
Second, investment upto 51% is
permitted on an automatic basis in
certain priority ind ustries listed in
Aimex-III. Third, export compulsions
have been reduced and phased
manufacturing
programmes
for
indigenisation has been abolished.
Fourth, prohibition on use of foreign
trades names has been removed.
Foreign trading companies which were
not allowed to enter into India are now
welcomed along with large investors,
especially with high or closely held
technology. Total emphasis
now
appears to be on dividend balancing
through
exports.
In
particular,
Government 'has taken the following
decisions:
1. Approval wiJl be given for direct
foreign investment upto 51 %
foreign equity in high priority
industries (Annex-III). There shall

Indian Legal Landscape

be no bottlenecks of any kind in
this process. Such clearance will
be available
if foreign equity
covers
the
foreign
exchange
requirement for imported capital
goods. Annex III contains a list of
34 industries which has to be read
in conjunction with Indian Trade'
Classification, while applying for
foreign collaboration. In all about
3700 products
are covered. A
clarification has been issued by
the Ministry of Industry on hotels
and tourism related industry. The
term
'hotcls'
would
include
restaurants,
beach resorts and
other tourist complexes providing
accommodation
and / or Ciltering
Qr food facilities to tourists. The
term 'tourism
related industry'
would include amongst others,
the following:
I.

Travel agencies,
ing agencies;

II.

Units providing facilities for
cultural adventure and wildlife experience

tour operat-

to tourists;

Ill. Surface, air and water transport facilities for tourists;

and Foreign Inuestmcnt
Bank of India f:O as to el'lSUJ'C thC'lt
outflows on account of dividend
payments a re balanced by export
earnings over a period of time.
The
dividend
balancing
is
required to be done for a period
of 7 years from date of commercial
production (This period is likely
to be red uced to 5 years once
foreign
exchange
position
improves).
3. Other foreign equity proposals,
including
proposals
involving
51 rj" foreign equi ty which do not
meet the criteria under (i) above,
will continue
to need
prior
clearance.
Foreign equity
proposals need not necessarily
be
accompanied
by foreign
techno logy agreements.
4. To provide access to international
markets, majority foreign equity
holding upto 51 % equity will be
allowed
for trading companies
primarily
engaged
in export
activities. While the thrust would
be on expert
activ itics, such
trading houses shall be at par with
domestic
tradi ng a nd export
houses in accordance
with the
Import-Export

IV.

v.

Leisure, entertainment,
sement,
sports and
units for tourists;
Convention/seminar

amuhealth

units

and organisations.
2. While the import of components,
raw materials and intermediate
gex)ds and payment of know-how
fees
and
royalties
will
be
governed by the general policy
applicable to other domestic units,
the.payment
of dividends would
be monitored through the Reserve

Policy.

5. A Special
Empowered
Board
would be cons titu ted to negotia Ie
with
a
number
of
large
international
finns and approve
direct foreign investnll:'nt in select
areas. This would be a special
programme
to attract substantial
investment
that would provide
access to high technology and
world markets. The investment
programmes of such finns would
be considered
in totality, free
from predetennined
parameters
or procedures.
63
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Special NR_IPolicy
Non-resident Indians and persons of
Indian origin (NRIs) are regarded as
part of the larger Indian family and as
such, special treatment is given to them
for investment in India. These facilities
are also available to overseas entities
predominantly
(i.e. atleast 60%) owned
by
them.
Such
entities
include
partnerships,
trusts
and
corporate
bodies which are commonly described
as Overseas Corporate Bodies (OCB).
Follmving
liberal policy for foreign
investment, the policy for NRIs has also
been further liberalised.
The earlier
policy provided that they could invest
either
on
non-repatriation
or
repatriation basis. On non-repatriation
basis, NRls could invest upto 100%. On
repatriation
basis, NRls could invest
upto 40% in any new industry and upto
74% if the new industry happened to be
a priority industry. While continuin~
non-repatriation
and 40% repatriation
schemes, the new NRI policy abandons
74',1,·scheme. Instead NRls will now be
permitted to invest upto 100% foreign
equity
in high priority
industries
(Annex
III) with full benefits
of
repatriation
of capital invested
and
income
accruing
thereon.
Such
proposals
will
receive
automatic
approval provided:
i. the foreign equity
covers the
forci~n exchange requirement for
import of capital goods. The plant
and machinery
proposed
to be
imported must be new and not
second-hand.
No
indigenous
clearance would be required for
import of these capital goods.
11.

The flow on amount

of dividend

pilyment is bulilnced by export eu m·
ing overa period of7years from the
commencement
of commmercial
64

production. Payment of dividend
will
be
monitored
through
Reserve Bank of India. Balancing
will not be required beyond this
period. Remittance of dividends
should be covered by earning of
the company from export of items
in Annex III. The amount
of
dividend
payment
may
be
covered by export earnings of
such items recorded in years prior
to the payment of dividends or in
the year of payment of dividend.
The Reserve Bank of India will
issue appropriate
instructions
give effect to these provisions.

to

Ill. The

proposed
project
is not
located within 25 kms. from the
periphery of the standard urban
area limits of a city having a
population of more than 10 lakhs
according to the 1991 census.

Approval of Non-resident
Indians'
and overseas corporate bodies investment upto 100% in other industries.
1. NRIs and OCBs predominantly
owned by them will be permitted
to invest upto 100% equity full
repatriation benefits in industries
compulsory
licensing and items
reserved for small scale sector as
we as olher industries excepting
those reserved
for the public
sector.
2. Investments

in industries

in small

scale sector shall be permitted
provided
the export obligation
criterion
prescribed
for
the
industry arc satisfied.
3. NRI equity holding upto 100%
will ulso be permitted in hotels
and tourism related industry and
hospitals,
advanced
diagnostic

Indian Legal Landscape and Foreign Investment
and tourism related industry and
hospitals, • advanced
diagnostic
centres, shipping, export oriented
deep sea fishing industry and oil
exploration
services
with
full
repatriation benefits.
4. For import of capital goods which
are new and fully financed by
NRIs out of their own resource
abroad, no indigenous clearance
would be required provided the
items of import are not covered
under Appendix I, Part 1A of the
Import-Exl-Xlrt Policy.
Increasing equity upto 51% in
existing industries
After the introduction of FERA, many
companies were directed to reduce their
foreign holdings to 40%. Generally, new
foreign investment was also restricted
to that level. With recent relaxation of
rules, the Government
has notified
detailed
guidelines
for
granting
automatic
approval
to foreign companies for raising their equity stake in
"existing". Indian companies upto 51 %
in 34 high priority industries. However,
this has to be done as part of an
expansion programme, with the same
conditions as are attached to the new
investors. The company itself need not
be exclusively engaged in the activities
covered by high priority list, only the
proposed
expansion
should
be
exclusive in such industries. In case of
companies
setting up high priority
industries
without
expansion,
the
increase in equity level must result from
expansion of its existing equity base.
The additional foreign equity must be
by way of remittance
of foreign
exchange. (While it i~ understandable that
the companies engaged in non-ln'iority
industries arc required to permit raise in

equity by way (if an expansion Jwogrammc
in high lwiority industries through inc-""case
in capital, it is surf'rising as to why the
existing high priority industries should lie
required to increasc their equity basco ln
such mses unnecessmy expansion of the
equity base o"eates tn'oblems of servicing the
unlwoductive expanded equity. In such mse,
Government should permit local share
holders to divest in favour of fcn"eign
shareholders if they deem af'Jn"ofn"iate).
After obtaining the RBI's approval, the
company
should
pass
a special
resolution under Section 81(lA) of the
Companies Act, proposing preferential
allocation of the required volume of
foreign equity to the foreign company.
The guidelines say that the controller of
capital
issues
(CCI)
will
allow
preferential
allocation
of equity
in
favour of the foreign investor on the
basis of the RBI approval for expansion
of foreign equity and adoption of the
special resolution of the company. In
such cases, the price of new equity will
be fixed by CCI according to market
prices, computed on the basis of the
average
price for the six months
preceding
the date on which the
application is received by CCI with a
discount of up to 10% if requested by
the
shareholders'
resolution.
The
market price will take into account any
bonus issue which may have been
declared in this period and adjust for
the same. The condition of dividend
balancing is required for all companies
receiving approval for foreign equity
upto 51%. The balancing of dividend
would be over seven years, reckoned
from the date of commencement
of
production for companies raising their
level of foreign equity for an expansion
programme. For companies which are
raising
their
foreign
equity
level
without an expansion programme, this
period will start from the date of
allotment
of shares, raising foreign
65
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net of taxes and will be calculuted

equity level to the newly approved
level. Remittance of dividends should

according to standard

be covered by earnings of the company
from export of items in the high-priority
list. The amount of dividend payment
may be covered by export earnings of
such items recorded in years prior to the
payment of dividend. The RBI will issue
appropriate instructions to give effect to
these provisions.

As regards foreign technology
agreements in hotel industry only,
automatic
permission
will be
available subject to fulfilment of
the following parameters:
a.

Technical and Consultancy
Services: Lumpsum
fee not
exceeding US $200,000.

b.

Franchising
& Marketing/
Publicity support: Upto 3% of
the gross room sales.

c.

Management Fees: Upto.l0%
of the foreign exchange earnings provided
the foreign
party puts in 25% of the
equ.ity. This will also cover
payments for marketing and
publicity support.

Foreign Technology Policy
Foreign technical collaborations were
approved on a case by case basis, which
resulted in insurmountable
delays and
arbitrary determination of royalties and
technical fees. The new policy attempts
to bring about some automaticity and
transparency
in the policy and its
implementation.
Indian companies are
now
freer to negotiate
terms
of
technology transfer with their foreign
counterparts
according to their own
commercial judgment. For absorption of
technology and facilitating research and
development,
no prior clearance
is
required for hiring foreign technicians
and foreign
testing
of indigenous
technologies if the payments are within
the given parameters
which are very
liberally
specified.
In
particular,
Government
has taken the following
decisions:
1. Automatic
permission
will be
given
for foreign
technology
agreements
in
high
priority
industries
(Annex-III)
up to a
lump sum payment
of Rs. 10
million, 5% royalty for domestic
sales and 8% for exports, subject to
total payments of 8% of sales over
a lO-year period from date of

agreements
commencement
The prescribed
66

or

7-years

from

of production.
royalty rates are

procedures.

2. In respect of industries
those in Annex-III,

other than
automatic

permission will be given subject
to the same guidelines as above if
no free foreign
exchange
is
required for any payments.
3. All other proposals
will need
specific
approval
under
the
general procedures in force.
4. No permission will be necessary
for hiring of foreign technicians,
foreign testing of indegeneously
developed teclmologies. Payment
may be made
from blanket
permits or free foreign exchange
according to RBI guidelines.

for

Btandard

cOllditiol1B attached

to

approvals for forcign invcstmcnt and
technology agrecmcnt.(See Annex IV)
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Taxation
The tax regime consists of Income
Tax Act, 1961 (ITA), Wealth Tax Act,
1957 (WTA) and Gift Tax Act, 1958
(GT A). Under ITA, residents are taxed
on their worldwide income. However,
non-residents
are taxable on their

Indian resident (except in respect of his
overseas business) or by a non-resident
in respect of his Indian business. In such
cases, factors such as the place where
money
were borrowed,
technology,
transferred
or
technical
services
furnished become irrelevant.

Indian income only. An individual's
residential status depends solely on the
number of days he spends in India. All
companies
incorporated
in India or
companies
(including
foreign) which
are wholly controlled and managed in
India
are
regarded
as
resident
companies.
Indian
income includes
income which accrues or arises or which
is deemed to accrue or arise or which is
received or which is deemed to be
received in India. One has to be very
careful about the word 'received'. Even

For obvious limitations,
discussion
has
been

if income has a source overseas merely
because it is received in India, incometax may be attracted. Income arising
through
or
from
any
business
connection
in India is taxable. The

tax laws between Indian companies
owned by Indians and by foreigners.
The companies,
for the purpose
of
taxation, are divided
into domestic
companies
and foreign
companies.
Companies which are incorporated
in
India or those foreign companies which
are wholly controlled or managed from
India are
regarded
as domestic
companies. Also regarded as domestic
companies are thos~ foreign companies
which, in respect of their income, liable
to tax under IT A, have made prescribed
arrangements
for declaration
and
payment within India, of the dividends "
payable out of such income. A foreign
company is defined to mean a company
which is not a domestic company.

activities connected with purchases for
exports out of India and certain film and
journalistic activities are excluded from
the purview of 'business connection in
India'. ITA does not clearly distinguish
between doing 'business with India' and
doing 'llusincss in India' as is being done
in the UK. However in general, the
same effect is being achieved and thus
for eg., sale of plant and machinery
made by foreign company to India on a
principal-to-principal
basis will not
usually be taxable in India unless the
sale itself is made in India and title to
the goods passes in India. Salaries
earned for rendering services in India
and dividends
declared
by Indian
companies are deemed to arise in India
even if paid abroad. Interest, royalty
and fees for technical services are
deemed

to arise in India

payable

by the Government

if they are
or by an

the following
confined
to

corporate taxation as it affects foreign
in\iestment
and technology
transfer.
However,
for information
purposes,
Individual and corporate tax rates for
assessment year 1991-92 are shown in
Annex-V.

Domestic and Foreign Companies
There is no discrimination

under the

Tax on Domestic Companies
For the purposes of taxation, domestic companies are divided into: (a)
companies
in which the public are
substantially
interested (widely held);
and (b) other companies (closely held).
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Companies
listed on stock exchange
and government owned companies fall
into the category
of widely
held
companies. Widely held companies and
closely held companies are taxed at the
rates of 45% and 50% respectively. In
addition, domestic companies have to
pay a surcharge at the rate of 15% of
income tax if their income exceeds Rs.
75,000/-. Thus, effectively widely held
companies
are taxed at the rate of
51.75% and closely held companies are
taxed at the rate of 57.50%. (Under ITA
various legitimate expenses m'e subjected to
m'tiJicial ceilings and furtht-7', the tax offim's
have wide diSLTetionary pawers to disallmv
business c:.:penses.TJu7,t-j01'e,
total comllined
effective tax rates m'e VL7'y high despite
various tax incentives. Worse, many of the
incentives are not allawed to l,e carried
forward and are furtlu7' suljected to section
SO-AR, which requires profits to l,e first
computed
in accordance with other
rmruisions of the ITA including allmvance of
depreciation. As a result incentives offL7'ed
m'e lost, making them often meaningless.)
Foreign companies m'e gcnLTally taxed at the
rate of 65% and do not have to pay
surcharge (forfulla discussions, see /Ie/ow).
Tax

Incentives

The 'net income' is calculated by the
deduction
of expenditure
(some of
which are subject to limits) incurred for
earning the income and after taking into
consideration allowances like depreciation and special incentives. Some of the
incentives provided under the IT A are:
1. Units set up in
and under the
export oriented
to a total tax

continuous
within
the
operation.
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Free Trade Zones
scheme of '100%
units' are entitled
holiday for any

period
first

of 5 years
8

years

of

2. Expenditure laid out on scientific
research related to the business
including
certain
expenditure
incurred prior to commencement
of business as well as expenditure
of a capital nature is deductible.
3. Expenditure
on acquisition
of
know how, even of a capital
nature, can be written off over a
period of 3 to 6 years.
4. Profits and gains in foreign exchange from execution of projects
outside India are 50% tax exempt.
5. Profits
derived
in
foreign
exchange from export of goods
and merchandise
are wholly tax
exempt. Profits on sale of Exim
Scrip are also not taxable.
6. Profi ts
derived
in
foreign
exchange from running of a hotel
or tour operation are 50% tax
exempt.
Remaining
foreign
exchange
profits are also tax
exempt if they are credited to a
reserve account to be utilized for
the purpose of future expansion of
such activities. Thus they could be
wholly tax exempt.
7. Profits
export
from
services

in foreign exchange from
of computer software or
provision
of
technical
outside India in connec-

tion
with
development
or
production of software are wholly
tax exempt.
8. Profits of new industrial

under-

takings, ships or hotels are 30%
tax exempt for a period of 10
assessment years. If the hotel is
located in a hilly or rural area or at
a place of pilgrimage or in any

other

place

Government,
50% exempt.

notified

by

the

its profits would be
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9. Royalties, commission and fees
derived in foreign exchange for
technology transfer a technical
services rendered by Indian
residents abroad are 50% tax
exempt.
10. Profits form a business derived
from printing and publication of
books (but not newspapers,
journals etc.) are 20% tax exempt.
Tax on Foreign Companies

Foreign companies are taxed at the
rate of 65% on the net income and are
exempt from surcharge. Net income is
calculated after taking into account
ded uction for expenses and also the
incentives where applicable. The profits
of foreign companies are taxed at the
rate higher than the rate applicable to
domestic companies for the reason that
dividends in the hands of non-resident
share holders of foreign companies are
not taxable in India. In the hands of
foreign companies, dividends and
interest are taxed at a flat rate of 25%.
Royalties and fees for technical services
are taxed at a flat rate of 30%. Overseas
financial organizations deriving income
or capital gains from units of Unit Trust
of India or approved mutual funds
would be taxed only at the rate of 10%.
They are taxed on the gross amount and
expenditure incurred to earn such
income is not allowed as a deduction. A
special mode of computation
is
provided for the calculation of a foreign
company's income from shipping, airtransport, certain services related to oil
exploration and turnkey power projects.
The income so calcula ted is then taxed
at the rate of 65%.
A foreign company's income from
shipping is presumed at 7.5% and from

aircraft operations at 5% of the total
revenue derived from or received in
India. Similarly, its income by way of
equipment rentals and related services
,in connection with oil exploratory
activities is taken at 10% of the total
value of such rentals and services.
Computation of profits of foreign
companies engaged in the business of
civil construction or erection of plant
machinery, etc. in connection with the
turnkey power project approved by the
Government is done by taking 10% of
the amount payable.
Capital Gains

Any profits or gains arising from the
transfer of a capital asset is chargeable
to income-tax under the head "Capital
Gains" and are deemed to be the
income of the previous year in which
the transfer takes place. When a capital
asset is transferred within a period of 36
months, the gains (or loss) arising
therefrom is regarded as a short term
capital gain (or loss). However, in case
of a share held in a company, the period
is reduced to 12 months. Other capital
gains are regarded as long term capital
gains. Thus for e.g. when shares are
transferred after being held for a period
of one year, the gains arising therefrom
would be considered as 'long term
capital gains'. In respect of assets such
as buildings, long term capital gains
arise if they were held for a period of
more than 36 months. The capital gains
not exceeding Rs. 10,000/- are tax
exempt. The excess, in case of
companies (including foreign), but not
including venture capital companies,
30% exempt (10% if they relate to real
estate and jewellery and 60% if earned
by venture capital companies) and
resulting figure is taxed at a rate
applicable to the type of the company.
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Since foreign companies are taxed at
65%, effective capital gains tax on assets
such as shares would work out to about
45.50%.
Problem in Overseas Re-structuring

Under section 47 of the ITA, any
transfer of a capital asset by a holding
company (transferor) to a subsidiary
company (transferee) or vice versa, the
transaction is deemed not to be a
transfer provided the transferee company is an Indian company and
therefore no capital gains tax is levied.
Similarly, in a scheme of amalgamation
(merger) the transfer of a capital asset by
the amalgamating company to the
amalgated company is also not regarded
as a transfer if the amalgamated
company is an Indian company. This is
one real problem which foreign
companies face if similar restructuring
has to be done in their home country. For
example, if multinational A has to
transfer shares of Indian company
which were originally purchased for a
price of Rs. 100,000/- to its 100% owned
foreign subsidiary B, at Rs. 200,000/-,
after being held for a period of one year,
capital gains tax would be imposed on
Rs. 100,000/- subject to the deductions
described in the proceeding paragraph,
simply because the transferee is not an
Indian company. If the shares are
transferred at cost i.e. Rs.100,OOO
/ -, issue
under the Gift Tax Act may arise. Gift
tax is imposed at a flat rate of 30% in
respect of gifts in excess of Rs. 20,000/-.
Thus there is a discriminatory treatment
meted out to foreign companies. It is
best to amend law on the subject to
facilitate overseas restructuring.
Tax Treaties

The Government is empowered to
enter into agreements (treaties) with
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foreign Governments for th~ avoidance
of double taxation of income. India has
a wide network of tax treaties. There are
33 countries with which India has comprehensive tax treaties. 14 countries
have treaties limited to aircraft or
shipping activities. These treaties override domestic tax legislation. Following
the decision of the Andhra Pradesh
High Court in the case of OT v.
Visakhapatnam Port Trust, (1983) 144 ITR
146 (AP), number of cases have been
decided
firmly
establishing
this
principle. Recently section 90 of the IT A
has been modified to provide that
where Government has entered into an
agreement with foreign Government for
granting relief of tax or for avoidance of
double taxation, then provisions of IT A
shall apply to the extent they are more
beneficial to the assessee. India honours
its international agreements. Apart from
avoiding double taxation, the treaties
provide reliefs or special concessional
tax treatment in respect of certain
income.
Treaties and InternationalTax Planning

Tax treaties are a major international
tax planning instrument. Most treaties
provide that business activities of an
enterprise from one of the contracting
states arising in the other will not be
taxed in the other, if that enterprise does
not have a permanent establishment
there.
Thus for example, the activities of
non-trading liaison office will not attract
tax. In recently concluded tax treaties,
dividends and interest are taxed at a
reduced rate of 15% (against normal
25%), royalties and fees for technical
services are taxed at rates ranging
between 15% and 20% (against normal
30%). Under the treaty with the US,
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will be

foreign investment is, as a rule, avoided

taxable at the rate of 10%. Exemption,
partial or complete, is usually provided
in respect of aircraft and shipping
income from international
traffic. The

in India. However,
India's joining
MIGA and ICSID would only reinforce
India's
commitment
of timely and
adequate
repatriation
of
foreign
investment.
The terms
of foreign
investment
and technology
transfer
have been liberalized. At the same time,
the approval process is being made
more
transparent
and
automatic.
Government has abandoned its unduly
rigid attitude with regard to 40% and
permits higher participation upto 51 %
or more without any pre-determined
parameter, if necessary.

certain

industrial

royalties

tax treaties also provide for a nondiscrimination
clause providil)g
that
'national of a contracting state shall not
be subjected in other contracting state to
taxation or any requirement connected
therewith
which is other or more
burden some than the taxation and
connected
requirements
to which
nationals of that other state in the same
circumstances are or may be subjected'.
Recently, Standard Chartered Bank, UK
successfully
invoked
this clause on
being discriminated
against
Indian
banks in the matter of application of
section 36(1)(vii) of the ITA. (Standard
Chartered Bank v. Inspecting Assistant
Commissioner (1991) 39 ITO 57).

Conclusion
The legal system in India is based on
the principles of justice, equity and fair
play. Laws are well codified and are
capable
of judicial
interpretation.
Though in past the regulatory frame
work has been undoubtedly
a complex
one, that has been changing for the
better
at a rapid
rate just not
conceivable some months ago. Only a
limited number of industries fall into
tIle regulatory
regime.
A stable
democracy of 840 million people, high
industrial growth, no runaway inflation,
availability of the world's third largest
pool of technical manpower, abundant
natural resources and a well developed
capital
market
are the overriding
strengths of India.
Despite the foreign exchange crunch,
India has maintained
a good debt
repayment
record. Nationalization
of

While

discussion

on

intellectual

property rights has been avoided here,
suffice it to say that the protection
offered is adequate except in the areas
of food, drugs and chemicals where the
period
of protection
needs
to be
increased. Serious thought has to be
given to allowing pnxluct patents and
India must demonstrate its ,willingness
to join the world community by signing
Paris Convention with whatever reservations as may be deemed fit. The
Copyright law has kept pace with the
changing times and is regarded as a
sophisticated
one, ahead of several
other countries. Foreign trade marks are
now no more prohibited, while granting
approvals to foreign collaborations. In
any case they are certainly not allowed
to be violated by law.
India is sensitive to changes in other
countries and is eager to make its tax
structures
rational. Interestingly,
the
recently
appointed
Raja
Chelliah
committee has, as one of the specific
terms of reference, examination
of
India's tax competitiveness in the global
market place. There is a strong case for
substantial reduction in tax rates and
eliminating artificial disallowances.
As
far as foreign companies are concerned,
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methods of computation of tax and
income are being simplified. For example, royalties and fees for technical
services are taxed on the gross
amount at a flat rate. Similarly,
calcula tions of income of foreign
companies operating in certain areas
like shipping, oil exploratory services,
turnkey power projects etc. are being
done by presuming a certain percentage of total revenue as being
derived in India. This eliminates
ambiguity and consequent litigation.
Wide net-word of tax treaties has led
to fu rther red uction of taxes on these
items. Besides, export profits are
wholly tax exempt and other foreign
exchange
ea rning
activities
are

eligible for substantial
tax concessions. As such, the tax system is
not totally unconducive to foreign
investments, especially taking into
account the availability of a large
domestic market.
In a recent study of Indo-German
joint ventures, the German partners
were asked a concluding question
whether,
in the light of their
experiences so far, they would repeat
their decision to go in for a joint
venture with their Indian partners.
81 % of them said 'Yes'. Indian legal
golf-course is better landscaped now
than ever before, time has come for
business to pu tin.

Annexure I
List of Industries to be Reserved for the Public Sector
1. Arms and ammunition
2. Atomic

and allied items of defence

equipment,

defence aircmft

and warships.

Energy.

3. Coal and lignite.
4.

Mineral

5. Mining
6.

oils.
or iron ore, manganese

Mining of copper,

7. Minerals specified
Order, 1953.
8.

72

Railway

transport.

ore, gypsum,

lead, zinc, tin, molybdenum
in the Schedule

sulphur,

gold and diamond.

and wolfram.

to the Atomic

Energy

(Control

of Production

and

Use)
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Annexure II
List of Industries in respect of which Industrial Licensing
will be Compulsory
1. Coal and Lignite.
2. Petroleum (other than crude) and its distillation products.
3. Distillation and brewing of alcoholic drinks.
4. Sugar.
5. Animal fats and oils.
6. Cigars and cigarettes of tobacco and manufactured tobacco substitutes.
7. Asbestos and asbestos-based products.
8. Plywood, decorative veneers and other wood based products such as particle board, medium
density fibre board, block board.
9. Raw hides and skins, leather, chamois lear and patent leather.
10. Tanned or dressed furskins.
11. Motor cars.
12. Paper and Newsprint except bagasse-based units.
13. Electronic aerospace and defence equipment; all types
14. Industrial explosives, including detonating fuse, safety fuse, gun powder, nitrocellulose and
matches.
15. Hazardous chemicals.
16. Drugs and Pharmaceuticals (according to Drug Policy).
17. Entertainment Electronics (VCRs, Colour TVs, C. D. players, Tape Recorders).
18. White Goods (Domestic ~efrigerators, Domestic Dishwashing machines, Programmable Domestic
Washing Machines, Microwave ovens, Air-conditioners).
Note: The compulsory licensing provisions would not apply in respect of the small scale units taking up
the manufacture of any of the above items reserved for exclusive manufacture in small-scale sector.

Annexure III
List of Industries for Automatic Approval of Foreign Technology
Agreements and for 51% Foreign Equity Approvals.
1. Metallurgical Industries:
i. Ferro alloys.
ii. Castings and forgings.
iii. Non-ferrous metals and their alloys.
iv. Sponge iron and pelletisation.
v. Large diameter steel welded pipes of ove~ 300mm diameter and stainless steel pipes.
vi. Pig iron.
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2. Boilers and Steam Generating Plants.
3. Prime Movers (other than electrical generators)
i. Industrial turbines.
ii. Internal combustion engines.
iii. Alternate energy systems like solar wind etc. and equipment therefor.
iv. Gas/hydro/steam

turbines upto 60MW.

4. Electrical Equipment
i. Equipment for transmission and distribution of electricity including power
distribution transformers, power relays, HI-switch gear syncronous condensers.
ii. Electrical motors.
iii. Electrical furnaces,
equipments.

components

including

subscribers'

and

and

tele-communication

and

tele-communication

iv. X-ray equipment.
v. Electronic equipment,
equipments.

components

vi. Component wires for manufacture
vii. Hydro/steam/gas

including

subscribers'

of lead-in-wires.

generators/generating

sets upto 60 MW.

viii. Generating sets and pumping sets based on internal combustion engines.
ix. Jelly-filled telecommunication

cables.

x. Optic fibre.
xi. Energy efficient lamps and
xii. Midget carbon electrodes.
5. Transportation
i. Mechanise sailing vessels upto 10,000 DWT including fishing trawlers.
ii. Ship ancillaries.
iii.

a. Commercial vehicles, public transport vehicles including automotive
three wheeler jeep type vehicles, industrial locomotives.

commercial

b. Automotive two wheelers and three wheelers
c. Automotive components/ spares and ancillaries.
iv. Shock absorbers for railway equipment and
v. Brake system for railway stock and locomotives.
6. Industrial Machinery
i. Industrial machinery and equipment.
7.

i. Machine tools and industrial robots and their controls and accessories.
ii. Jigs, fixtures, tools and dies of specialised types and cross land tooling, and
iii. Engineering production aids s'uch as cutting and forming tools, patterns and dies and
tools.

8. Agricultural Machinery

i. Tractors.
ii. Self-propelled Harvestor Combine.
iii. Rice transplanters.
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9. Earth moving Machinery
i. Earth moving machinery and construction machinery and components thereof.
10. Industrial Instruments
i. Indicating, recording and regulating devices for pressure, temperature, rate of flow weights
levels and the like.
11. Scientific and Electromedical Instruments and Laboratory Equipment
12. Nitrogenus & Phosphatic Fertilizers falling under
i. Inorganic fertilizers under '18-Fertilizers' in the First Schedule to !DR Act, 1951.
13. Chemicals (other than fertilizers)
i. Heavy organic chemicals including petrochemicals.
ii. Heavy inorganic chemicals.
iii. Organic fine chemicals.
iv. Synthetic resins and plastics.
v. Man made fibres.
vi. Synthetic rubber.
vii. Industrial explosives.
viii. Technical grade insecticides, fungicides, weedicides, and the like.
ix. Synthetics detergents.
x. Miscellaneous chemicals (for industrial use only)
14. Drugs and Pharmaceuticals
According to Drug Policy
15.

16.

i. Paper and pulp including paper products.
ii. Industries laminates.
i. Automobile tyres and tubes.
ii. Rubberised heavy duty industrial beltings of all types.
iii. Rubberised conveyor beltings.
iv. Rubber reinforced and lined fire fighting hose pipes.
v. High pressure braided hoses.
vi. Engineering and industrial plastic products.

17. Plates Glass
i. Glass shells for television tubes.
ii. Float glass and plate glass.
iii. H. T. insulators.
iv. Glass fibres of all types.
18. Ceramics
i. Ceramics for industrial uses.
19. Cement Prod'ucts
i. Portland cement
ii. Gypsum boards, wall boards and the like.
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20. High Technology Reproduction and Multiplication Equipment.
21. Carbon and Carbon Products.
i. Graphic electrodes and anodes.
ii. Impervious graphite blocks and sheets.
22. Pretensioned

High Pressure RCC Pipes

23. Rubber Machinery
24. Printing Machinery
i. Web-fed high speed off-set rotary printing machine having output of 30,000 or more
impressions per hour.
ii. Photo composing/type

setting machines.

iii. Multi-colour sheet-fed-off-set printing machines of sizes of 18'x25' and above.
iv. High speed rotogravure printing machines having output of 30,000 or more impressions
per hour.
25. Welding Electrodes other than those are Welding Mild Steel
26. Industrial Synthetic Diamonds
27.

i. Photosynthesis

improvers.

ii. Genetically modified free living symbiotics nitrogen fixer.
iii. Pheromones.
iv. Bio-insecticides.
28. Extraction and Upgrading of Minor Oils
29. Pre-fabricated Building Material
30. Soya Products

i. Soya texture proteins.
ii. Soya protein isolates.
iii. Soya protein concentrates.
iv. Other specialised products of soyabean.
v. Winterised and deodourised
31.

refined soyabean oil.

a. Certified high yielding hybrid seeds and synthetic seed and
b. Certified high yielding plantlets developed through plant tissue culture.

32. All food process industries other than milk food, malted foods and flour, but excluding the
items reserved for small scale sector.

JJ.

1\1\ items of pacKaging for food pro~~in!5
scale sector.

34. Hotels and tourism-related

76

industry.

indy~tries eXI,:]udin/5the items reserved for small

Indian Legal Landscape and Foreign Iuueslmenl

Annexure IV
Standard conditions attached to approvals for foreign investment
and technology agreements
1. The total non-resident
share-holding
specified in the approval
letter.
2.

in the undertaking

should

not exceed

the percenlage(s)

a. The royally will be calculated on the basis of the net ex-factory sale price of the product,
exclusive of excise duties, minus the cost of the standard bought-out
components
and the
landed cost of imported components,
irrespective of the source of procurement,
including
ocean freight, insurance, custom duties etc. The payment of royalty will be restricted to the
licensed capacity plus 25% in excess thereof for such items re'Juiring industrial license or
on such capacity as specified in the approval letter. This restriction will not apply to items
not requiring industrial
license. In case of production
in excess of this quantum,
prior
approval
of Government
would have to be obtained regang the terms of payment of
royally in respect of such excess production.
b. The royally would not be payable beyond the period of the agreement if the orders had not
been executed during the period of agreement.
However, where the orders themselves
took a long time to execute, then the royalty for an order book,'d during the period of the
agreement, would be payable only after a Chartered Accountant certifies that the orders in
fact have been firmly booked and execution began during the period of agreement and the
technical assistance was available on a continuing basis even after the period of agreement.
c. No minimum

guaranteed

royalty

would

3. The lumpsum shall be paid in three instalments
in the approval letter:
First 1 /3rd after the approval
and collaboration
agreement
Second
Third

1/3rd
and

on delivery

final 1/3rd

be allowed.
as detailed

below, unless otherwise

for collaboration
proposal is obtained from Reserve Bank of India
is filed with the authorised
dealer in foreign exchange.

of know-how

on commencement

documentation.
of commercial

production,

proposal is approved
by Reserve Bank of India and agreement
dealer in foreign exchange, whichever
is earlier.
The lumpsum
specified
4.

stipulated

can be paid in more than three instalments,

or four .years after the

is filed with

subject to common

the authorised

of the activities

as

above.

All remittances to the foreign collaborator
the date of remittances.

5. The application
for remittances
undernoted
documents:

shall be made as per the exchange

may be made

to the authorised

dealer

rates prevailing

on

in form A2 with

the

a. A "No objections" Certificate issued by the Income Tax authorities in the standard form or
a copy of the certificate issued by the designated bank regarding the payment of tax where
the tax has been paid at a flat rate of 30% to the designated
bank.
b. A certificate
purpose

from

the Chartered

Accountant

in Form TCK/TCR

(depending

upon

the

of payment).

c. A declaration
by the applicant to the effect
accordance
with the terms and conditions
Government.

that the proposed
remittance
is strictly in
of the collaboration
approved
by RI3I/
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6. The agreement

shall be subject

to Indian. laws.

7. A copy of foreign investment and technology
furnished to the following authorities:
a. Administrative
b. Department

tmnsfer agreement

signed by both the parties may be

Ministry/Department.
of Scientific and Industrial

c. Concerned

Regional

Office of Exchange

d. Authorised

Dealer designated

8. All payments under the foreign
payments (if any) to be made
personnel such as passage fare,
levy of cess under the Research
making such payments should

Research,

New Delhi.

Control Departn~ent,

RBI.

to service the agreement.

investment and technology transfer agreement
in connection with engagement/deputation
of
living expenses etc. of foreign technicians, would
and Development
Cess Act, 1986 and the Indian
pay the cess prescribed under the Act.

9. A rdurn (in duplicate) in form TCD should be submillcd
India in thc first fornight of January each year.

including rupee
foreign technical
be liable for the
company while

to Regional Office of the Reserve Bank of

Annexure V
Rates of income-tax for individuals
(For Assessment Year 1991-92)

TOTAL INCOME

Note excecding

TAX RATE

Rs. 22,000

Nil;

Exceeds Rs. 22,000

but no Rs. 30,000

20% of the amount

Exceeds Rs. 30,000

bu t not Rs. SO,OOO

Rs. 1,600 + 30% of the amount
exceeds Rs. 30,000

by which tolal income

Exceeds Rs. 50,000

but not Rs. 100,000

Rs. 7,600 + 40% of the amount
cxceeds Rs. SO,OOO

by which total income

Excc'cds Rs. 100,000

by which total income exceeds lZs. 22,OUU

Rs. 27,600 + SO% of the amou nt by which the total income
exceeds Rs. 100,000

The amount of income tax where total income exceeds Rs. 75,000 will be incrensed· by a surcharge
calculated at the rate of 12% of the said income tax. Surcharge is not imposed on non-residents.
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Tax rates for companies
(For Assessment Year 1991-92)

DOMESTIC
ANY
Off-shore
funds
Other
Technical
related
business
Interest
fees
Dividends
interested
loans
income
Oil
income
where
onCOMP
public
foreign
(gross)
is the
not
Royalty
(gross)
substantially
&
(gross)
(gross)

FOREIGN COMP ANY

the

*45%

*50%

25%

25%

30%

50%

10%

65%

* The amount of income tax in cases where total income exceeds Rs. 75,000 will be increased by a
surcharge calculated at the rate of 15% of the said income tax. Surcharge is not imposed on foreign
companies.

Editorial

Note: This paper was presented before the announcement of 1992-93 budget and the New

Export-Import

Policy. For the new rates refer to Part C.
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